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STATEMENT OF THE CASE
Nature of the Case
Jared D. Bristol appeals from the district court's interim decision affirming
Bristol's judgment of conviction on a jury's guilty verdict in magistrate court for
misdemeanor failure to maintain exterior property. Bristol argues the city code
that he was found guilty of violating is unconstitutional and that he is entitled to
attorney fees.

Statement of Facts and Course of Proceedings
The state cited and charged Bristol with violation of Pocatello Municipal
Code 8.24.040, a misdemeanor, for failure to maintain land/ outdoor areas. (R.,
pp. 8, 23-24.) Bristol pleaded not guilty and proceeded to trial. (R., pp. 18, 8485.) The jury found Bristol guilty (R., p. 106), and the magistrate court entered
judgment, imposing a fine of $1000 with $500 suspended, and costs of $152.50
(R., p. 107). Bristol appealed to district court. (R., pp. 109-11.)
The

district court

heard

oral

argument

on

Bristol's appeal

and

subsequently-filed motion to suppress and entered a Memorandum Decision and
Order denying both. (R., pp. 186-87, 189-98.) Bristol timely appealed. (R., pp.
201-06.)
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ISSUES

Due to its length, Bristol's statement of issues on appeal will not be
repeated here, but is set forth in Appellant's brief, pp. 8-9.

The state rephrases the issues as:
1.

Has Bristol failed to show error or abuse of discretion in the district court's
appellate decision?

2.

Has Bristol failed to demonstrate he is entitled to attorney fees and
expenses?
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ARGUMENT
I.
Bristol Has Failed To Show Error Or Abuse Of Discretion In The District Court's
Appellate Decision
A.

Introduction
Bristol argues the Pocatello Municipal Code he violated is unconstitutional

under a regulatory taking analysis. (Appellant's brief, pp. 9, 19-42.) Bristol also
contends the magistrate and district courts erred in rejecting his constitutional
challenges. (See Appellant's brief, pp. 8-19, 24-29.) The record and applicable
law support that Bristol's constitutional rights were not violated, and that the
district court correctly denied Bristol's interim appeal.
8.

Standard Of Review
On review of a decision rendered by a district court in its intermediate

appellate capacity, the reviewing court "directly review[s] the district court's
decision to determine whether it correctly decided the issues presented to it on
appeal." Sorely v. Smith, 149 Idaho 171,176,233 P.3d 102, 107 (2010) (citing
Idaho Dept. of Health and Welfare v. Doe, 148 Idaho 124, 126, 219 P.3d 448,
450 (2009); see also Losser v. Bradstreet, 145 Idaho 670, 183 P.3d 758 (2008)).
The standard of appellate review applicable to constitutional issues is one
of deference to factual findings, unless they are clearly erroneous, but free
review of whether constitutional requirements have been satisfied in light of the
facts found. State v. Bromgard, 139 Idaho 375, 380, 79 P.3d 734, 739 (Ct. App.
2003); State v. Smith, 135 Idaho 712, 720, 23 P.3d 786, 794 (Ct. App. 2001 ).

3

C.

Pocatello Municipal Code 8.24.040 Is Not A Regulatory Taking Under
Idaho Law And The Idaho And United States Constitutions
A regulatory taking is a "regulatory or administrative action resulting in

deprivation of private property that is the subject of such action, whether such
deprivation is total or partial, permanent or temporary, in violation of the state or
federal constitution."

I.C. § 67-8002(4).

For a government action to warrant

review under Idaho's Regulatory Takings Act, the action must be regulatory or
administrative in nature. I.C. § 67-8001, et seq. The Act does not apply here

because the action against Bristol was criminal, not regulatory or administrative.
The state charged Bristol with violation of Pocatello Municipal Code §
8.24.040, which requires maintenance of exterior property.

PMC § 8.24.040.

The code provides that the city may issue a misdemeanor citation to a property
owner who, "after notice and opportunity to correct and appeal, fails to remedy
the violation." PMC § 8.24.070. As such, the city's action was criminal rather
than regulatory in nature, and a takings analysis under I.C. § 67-8002 is
inapplicable.
This interpretation is consistent with case law applying a takings analysis
to regulatory actions, but not criminal enforcement actions, by government
entities. See Bennis v. Michigan, 516 U.S. 442, 452-53 (1996) (property forfeited
collateral to criminal proceeding was not subject to takings clause because the
"government may not be required to compensate an owner for property which it
has already lawfully acquired under the exercise of governmental authority other
than the power of eminent domain") (other citations omitted); Tahoe-Sierra
Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302
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(2002) (regional planning agency's moratoria on development was not a
categorical taking);

Eastern

Enterprises v.

Apfel,

524 U.S. 498 (1998)

(requirement in Coal Industry Retiree Health Benefit Act that applied retroactively
to former coal operator amounted to a taking); City of Coeur d'Alene v. Simpson,
142 Idaho 839, 854, 136 P.3d 310, 325 (2005) (local ordinance prohibiting
construction of fences on landowner's property did not violate landowner's
substantive due process rights absent showing the ordinance failed to serve a
"reasonably conceivable,

legitimate state interest"; as to non-categorical

regulatory taking, property owner must show magnitude of the governmental
action's economic impact and degree of interference with legitimate property
interests); Covington v. Jefferson County. 137 Idaho 777, 53 P.3d 828 (2002)
(operation of landfill across from owner's property, causing increased noise,
traffic, and odors did not amount to a taking as there was no denial of use of
property, residential value remained, and there was no indication condition was
permanent); Libbey v. Village of Atlantic Beach, _ F.Supp.2d _, 2013 WL
5972540 at 19 (E.D. New York, 2013) ("a municipal demolition of an imminently
dangerous structure in order to protect the public is an exercise of the police
power and does not constitute a 'taking"').
The Fifth Amendment's Takings Clause is "designed to bar Government
from forcing some people alone to bear public burdens which, in all fairness and
justice, should be borne by the public as a whole." Arkansas Game and Fish
Com'n v. United States, _ U.S. _, 133 S.Ct. 511, 518 (2012) (citations omitted).
"[P]ermanent physical

occupation

of property" by the government,
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and

regulations "that permanently require[ ] a property owner to sacrifice all
economically beneficial uses of his or her land" constitute a taking.
omitted).

kl (citations

There is "no magic formula" for determining "whether a given

government interference with property is a taking."

kl

The courts examine

factors including the duration of the interference, the foreseeability of the action,
and the owner's "reasonable investment-backed expectations" of the land's use.

kl at 522.
A party challenging the constitutionality of a law has a high burden of
overcoming the strong presumption of the law's validity.

State v. Korsen, 138

Idaho 706, 711, 69 P.3d 126, 131 (2003) (abrogated on other grounds in Evans
v. Michigan, _ U.S. _, 133 S.Ct. 1069 (2013)).

Bristol has identified no legal

authority to support the applicability of a takings analysis here, or that, if applied,
the action here satisfies factors determinative of a taking. He thus fails to meet
his burden on appeal. Accordingly, this Court should affirm the district court's
order rejecting Bristol's argument that his conviction was an unconstitutional
taking.

D.

Bristol Has Failed To Show Error Or Abuse Of Discretion In The District
Court's Order Dismissing His Interim Appeal
The Idaho Supreme Court "has consistently held that [it] will not consider

issues that were not presented to the district court, but rather are raised for the
first time on appeal." Crowley v. Critchfield, 145 Idaho 509, 512, 181 P.3d 435,
438 (2007). The district court denied Bristol's interim appeal based in part on its
determination Bristol's failure "to cite any relevant authority related to his issues
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on appeal and fail[ure] to establish that any error was committed." (R., p. 195. 1)
Under Crowley, this Court must reject Bristol's attempts to assert error by the
magistrate that he failed to raise to the district court. (Appellant's brief, pp. 1019.) Even if this Court considered Bristol's arguments that the magistrate erred,
his arguments suffer from the same inadequacies as those previously raised.
In his assertions of error by both the magistrate and district courts, Bristol
fails to articulate a cogent argument why this Court should reverse.

(See

Appellant's brief, pp. 10-19, 24-29.) Bristol disputes the outcome of his trial but
without citing any legal authority to support that the outcome was the result of
error. (See

§Jl.

Appellant's brief, p. 26, "The point is this case was more about

the question of law and not to quibble over the details whether there was
adequate

evidence

to

convict Appellant

under such

blinded

prepared

circumstances, that a jury can be shown a few photos of basic things:

tools

sitting in yard, a tire, tree limbs, crates ore even some loose siding or chipped
paint and be told that its [sic] illegal and be able to secure a conviction every
single time.")
"When issues on appeal are not supported by propositions of law,
authority, or argument, they will not be considered." State v. Zichko, 129 Idaho
259, 263, 923 P.3d 966, 970 (1996).

Although Bristol appeared pro se

throughout his case, the Idaho Supreme Court has held that pro se litigants "are
not accorded special latitude merely because they chose to proceed through

The district court concluded, on its review of the record, that "the magistrate's
findings are supported by substantial evidence," and Bristol failed to meet his
burden of demonstrating otherwise. (R., pp. 195-97.)
1
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litigation without the assistance of an attorney." Michalk v. Michalk, 148 Idaho
224, 229, 220 P.3d 580, 585 (2009). Because Bristol has failed to articulate a
coherent argument, supported by legal authority, of error by the magistrate or
district courts, this Court should reject his appeal.

11.
Bristol Is Not Entitled To Attorney Fees
Bristol requests attorney fees for pursuing this appeal, but cites no
supporting authority.

(Appellant's brief, pp. 9-10.) "Neither costs nor attorney

fees are available against the state, absent an explicit statutory authorization."
State v. Rae, 139 Idaho 650, 656-57, 84 P.3d 586, 592-93 (Ct. App. 2004) (citing
State v. Thompson, 119 Idaho 67, 70, 803 P.2d 973, 976 (1989) (other citation
omitted)).

Because Bristol has failed to identify any basis for his attorney fee

claim, such request must be denied. kL_; see I.AR. 41 (a) and 35(a)(5).

CONCLUSION
The state respectfully requests that this Court affirm the district court's
appellate decision.
DATED this 19th day of June, 2014.

D ~
Deputy Attorney General
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 19th day of June, 2014, I caused two
true and correct copies of the foregoing BRIEF OF RESPONDENT to be placed
in the United States mail, postage prepaid, addressed to:
JARED BRISTOL
3520 Hawthorne Rd.
Pocatello, ID 83201

DAPHN
.HUANG
Deputy Attorney Gener
DJH/pm
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